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KI NG Chi ef Judge:

Sharehol ders of WrldCom Corporation (now known as M
Worl dCom) appeal from the dismssal with prejudice of their
consol i dat ed anended conplaint pursuant to Federal Rule of G vil
Procedure 12(b)(6) and the Private Securities Litigation Reform

Act, 15 U S.C. 88 78u-4, and fromthe district court’s deni al of



their Federal Rule of Gvil Procedure 60(b) notion for relief from
judgnment. W agree with the district court that the plaintiffs’
conpl ai nt agai nst the defendants Bernard J. Ebbers and Scott D.
Sul I'i van does not adequately plead scienter in conformty with the
Reform Act, Rule 9(b) of the Federal Rules of G vil Procedure and
controlling case law interpreting each, and we affirmthe district
court’s judgnent insofar as it dism ssed the conplaint against
Ebbers and Sullivan. W also affirmthe denial of the plaintiffs’
Rul e 60(b) notion for relief fromthe judgnent in favor of Ebbers
and Sul l'ivan.
l.
I ntroduction of the Single Caimon Appeal

Now a gl obal telecommunications conpany wth operations in
sixty-five countries, MZ WrldCom (“WrldCont) began as a snall
M ssi ssi ppi conpany, Long D stance D scount Services, Inc., forned
in 1983 and licensed from 1983 to 1985 to provide |ong distance
services only to M ssissippi businesses and residents. Beginning
in 1984, wunder the direction of its chief executive officer,
defendant Bernard J. Ebbers, this local |ong distance conpany
acqui red ot her telecomunications conpanies at a phenonenal pace,
maki ng over sixty acquisitions in just fifteen years. Inline with
a strategy of growth by acquisition, in Septenber 1998, Wrl dCom
purchased MC Communi cations Corporation in what was then the

| ar gest corporate nmerger ever, val ued at approxinately $40 billi on.



Wth this acquisition, WrldCom becane the second | argest
t el ecommuni cations conpany in the world, behind only AT&T.
Rel evant for the purposes of this controversy, in COctober 1999,
Wor | dCom announced its plan to enter into a stock-for-stock nerger
wth Sprint, then the third |argest tel econmunications conpany in
the United States, in a deal valued at $129 billion; however, on
July 13, 2000, WbrldCom announced that federal regulators had
rejected the planned nerger.

Furt her adverse devel opnents ensued, and by late April 2002,
t he i ndependent nenbers of the board of directors had called for
Ebbers’ resignation. Addi tionally, on June 25, 2002, WrldCom
publicly disclosed that it had di scovered substantial accounting
irregularities that wuld require it to restate financia
statenents for 2001 and the first quarter of 2002. On this sane
date, WorldConis board of directors also termnated its forner
chief financial officer and then executive vice president,
def endant Scott D. Sullivan. Approximately four weeks later, on
July 21, 2002, Worl dComfiled for Chapter 11 bankruptcy protection.

This suit involves the all eged conduct of Wrl dCom Ebbers and
Sullivan during only a small (and sonewhat early) period (the
“class period’”) in WrldConmis dem se — February 10 to Novenber 1
2000 - when the plaintiffs purchased Wrl dCom stock. Further, on
appeal, we are called upon to address only one claim of fraud -
that Ebbers and Sullivan knowingly or with severe recklessness
failed to direct the wite-off of mllions of dollars worth of
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uncol l ectible accounts, resulting in material msrepresentations
and om ssions in WrldConis financial statenents and conmuni cati ons
Wi th shareholders and the investing public in violation of the
Securities Exchange Act of 1934 (the “1934 Act”), all in order to
inflate Wirl dConis stock price artificially for the pending Sprint
merger. Bearing this |imted scope in mnd, we briefly set forth
t he procedural background to this case.
1.
PROCEDURAL BACKGRCOUND

Oh CQctober 26, 2000, WrldCom issued a press release
reporting, for the first tinme, that due to bankruptcies by
sevent een of its whol esal e custoners, Wrl dComhad decided to wite
off $685 million pre-tax ($405 million after-tax) in receivables —
a wite-off that plaintiffs allege was stalled fraudulently to
inflate Wrl dConmis financials. The announcenent resulted in a drop
inthe stock price from$25.25 (on tradi ng vol unes of approxi mately
40 mllion) to $21.75 (on trading volunes of nearly 67 mllion).

Foll owi ng this announcenent, on Novenber 7, 2000, severa
lawsuits were filed in Mssissippi, New York and Washington D.C
These actions were consolidated with this case (in M ssissippi) on
March 27, 2001. Lead plaintiffs were thereafter selected, notice
to potential class claimnts was provi ded, and on June 1, 2001, the
lead plaintiffs filed the consolidated anended conplaint (the

“conplaint”) on behalf of all persons who purchased or otherw se



acquired the securities of Worl dCom during the class period, i.e.,
bet ween February 10 and Novenber 1, 2000.?

The 110- page, 285- paragraph conpl ai nt makes  nuner ous
all egations of corporate nalfeasance on the part of WrldCom
Ebbers and Sullivan, together with violations of Section 10(b) of
the 1934 Act, Securities and Exchange Conm ssion (“SEC’) Rul e 10b-5
promul gated thereunder (17 C.F.R 8§ 240.10b-5), and Section 20(a)
of the 1934 Act.

Rel evant for the purposes of this appeal are the all egations
that Worl dComi s uncol | ecti bl e recei vabl es “skyrocketed” during the
class period, in part, because the defendants allowed over $500
mllion of “worthless” accounts receivable to remain on the books,
and, consequently, to be inaccurately reflected in WrldConis
financials and public statenments. This alleged nodus operandi of
failing to wite off clearly uncollectible accounts receivable
during the class period resulted from the defendants’ desire to
avoid attracting negative attention while federal regulators
considered the Sprint nerger and to ensure that the stock-for-stock
deal was conpleted on the nost favorable terns possible to
Wor | dCom

On August 8, 2001, the defendants filed a notion to dismss
the plaintiffs’ conplaint. |In their notion, the defendants argued

that the plaintiffs’ “puzzle pleading” was insufficient to satisfy

. The cl ass has not yet been certified.

5



the “rigorous” pleading requirenents of the Private Securities
Litigation Reform Act of 1995 (“PSLRA’), 15 U S.C. 88 78u-4 and
78u-5 (2000), as interpreted by this court. Al t hough the
plaintiffs defended their conplaint as conpliant with applicable
pl eadi ng standards, they reflexively sought |eave of the court to
anmend their conplaint to cure pleading deficiencies.

On March 29, 2002, the district court granted the defendants’
nmoti on and di sm ssed the plaintiffs’ conplaint with prejudice. On
this sane date, it entered final judgnent in favor of the
def endant s. On April 5, 2002, the plaintiffs tinely filed an
appeal of the judgnent to this court; however, while the appeal was
pendi ng, Worl dCom but not Ebbers and Sullivan, voluntarily filed
for Chapter 11 bankruptcy protection. After receipt of a
“suggestion of bankruptcy,” this court determned that the
bankruptcy stay of proceedings (11 U S.C. 8 362) extended only to

WrldCom and not to Ebbers and Sullivan. ol dstein v. M

Worl dCom No. 02-60322, at *4 (5th CGr. Cctober 28, 2002).

In consideration of the bankruptcy filing and the events
leading up to the bankruptcy filing, on August 23, 2002, the
plaintiffs filed, in the district court, a notion for relief from
j udgnment based on certain “newly discovered” evidence. On March 5,
2003, the district court denied the plaintiffs’ Rule 60(b) notion.
The plaintiffs thereafter tinely appealed this denial. W granted
the plaintiffs’ notion to expedite this appeal and consolidated the
two Worl dCom appeal s pendi ng before us.
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It bears enphasizing that because of the stay applicable to
proceedi ngs against WrldCom these appeals proceed only as to
cl ai s agai nst Ebbers and Sullivan.

L1,
ANALYSI S OF THE PLAI NTI FFS CLAI M

The only cl ai magai nst Ebbers and Sullivan the plaintiffs seek
to salvage on appeal is that claimrelated to m srepresentations
and omssions in WrldConmis financial statenents and other
statenents to the public resulting from Ebbers’ and Sullivan's
al l eged severe recklessness in failing to wite off over $500
mllion of uncollectible accounts receivable. As to this claim
the district court ruled that the plaintiffs had not pleaded facts
giving rise to a “strong inference of scienter” on the part of
Ebbers and Sul |ivan.

W review the district court’s dismssal de novo, Abrans V.

Baker Hughes, Inc., 292 F.3d 424, 430 (5th Cr. 2002), accepting

the facts alleged in the plaintiffs’ conplaint as true and
construing their allegations in the light nost favorable to them

| d. However, we will not “strain to find i nferences favorable to

the plaintiff[s].” Wstfall v. Mller, 77 F.3d 868, 870 (5th Gr.
1996) .

Before delving into the specific allegations of scienter
pl eaded in the conplaint here, we set forth the pl eadi ng standards

required to withstand a notion for dism ssal of a securities action



governed by the PSLRA

A Section 10(b), Rule 10b-5 and Pl eadi ng Requi r enent s under
t he PSLRA

In their conplaint, the plaintiffs allege violations of
Section 10(b) of the 1934 Act and SEC Rule 10b-5 (pronul gated by

t he SEC under section 10(b) of the 1934 Act).? It is well-settled

2 Section 10(b) provides in relevant part:

It shall be wunlawful for any person, directly or
indirectly .

(b) To use or enploy, in connection with the purchase
or sale of any security . . . any manipul ative or
deceptive device or contrivance in contravention of
such rules and reqgulations as the [SEC] nmay
prescri be as necessary or appropriate in the public
interest or for the protection of investors.

15 U.S.C. 8 78j(b) (2000). Rule 10b-5 provides in relevant part:

It shall be unlawful for any person, directly or
indirectly .

(b) To make any untrue statenent of a materi al
fact or to omt to state a material fact
necessary in order to make the statenents
made, in the light of the circunstances under

whi ch they were made, not msleading . . . in
connection wth the purchase or sale of any
security.

17 C.F.R 8 240.10b-5 (2001). The plaintiffs also sought relief
under section 20(a) of the 1934 Act. This section provides in
rel evant part:

Every person who, directly or indirectly, controls any
person |iable under any provision of this chapter

shall also be liable jointly and severally with and to
the sane extent as such controlled person.

15 U.S.C. 8§ 78t(a). However, the plaintiffs did not specifically
appeal the dismssal of this count. W thus do not address it
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that, “[i]n order to state a clai munder section 10(b) of the 1934
Act and Rul e 10b-5, a plaintiff nust allege, in connection with the
purchase or sale of securities, ‘(1) a msstatenent or an om ssion
(2) of material fact (3) made with scienter (4) on which the

plaintiff relied (5 that proximately caused [the plaintiff’s]

injury.’”” Nathenson v. Zonagen, lnc., 267 F.3d 400, 406-07 (5th

Cr. 2001) (quoting Tuchman v. DSC Communi cations Corp., 14 F.3d

1061, 1067 (5th Gir. 1994)).

In 1995, Congress anended the 1934 Act through the passage of
the PSLRA As we have stated, the PSLRA inposes procedural
pl eading requirenents on plaintiffs pursuing private securities
fraud actions. In relevant part, the PSLRA, 15 US.C
§ 78u-4(b) (1), provides that:

In any private action arising under this chapter in which
the plaintiff alleges that the defendant--

(A) rmade an untrue statenent of a material fact; or

(B) omtted to state a material fact necessary in order
to nake the statenents made, in the light of the
circunstances in which they were nade, not
m sl eadi ng;

the conplaint shall specify each statenent alleged to
have been msleading, the reason or reasons why the
statenent is msleading, and, if an all egation regarding
the statenent or omssion is nmade on information and
belief, the conplaint shall state with particularity all
facts on which that belief is forned.

Additionally, Rule 9(b) of the Federal Rules of Cvil Procedure,

here.



which we have interpreted to apply to securities fraud clains,

Wlliams v. WW Techs., Inc., 112 F. 3d 175, 177 (5th Cr. 1997),

states that “[i]n all avernents of fraud or mstake, the
circunstances constituting fraud or m stake shall be stated with
particularity.” Febp. R Qv. P. 9(b).

In ABC Arbitrage Plaintiffs Goup v. Tchuruk, 291 F.3d 336

(5th Gr. 2002), we coalesced the pleading requirenents in the
PSLRA and Rule 9(b) into a succinct directive for litigants:

To sunmari ze, a plaintiff pleading a false or m sl eadi ng
statenent or om ssion as the basis for a section 10(b)
and Rule 10b-5 securities fraud claim nust, to avoid
di smissal pursuant to Rule 9(b) and 15 U S.C. 88
78u-4(b) (1) & 78u-4(b)(3)(A):

(1) specify the each statenent alleged to have been
m sl eading, i.e., contended to be fraudul ent;

(2) identify the speaker;

(3) state when and where the statenent was nade;

(4) plead with particularity the contents of the fal se
representations;

(5 plead with particularity what the person naking the
m srepresentati on obtai ned thereby; and

(6) explain the reason or reasons why the statenent is
m sleading, i.e., why the statenent is fraudul ent.

This is the “who, what, when, where, and how required
under Rule 9(b) in our securities fraud jurisprudence and
under the PSLRA.

Id. at 350.

B. Pl eadi ng Sci enter under the PSLRA

Here, the central issue is whether the plaintiffs have pl eaded
the scienter elenent of their clains with requisite specificity.

“Scienter” is “a nental state enbracing intent to deceive,

10



mani pul ate, or defraud,” Ernst & Ernst v. Hochfelder, 425 U S

185, 193 n.12 (1976). Al t hough scienter is not explicitly
mentioned in the text of Rule 10b-5 or section 10(b), it has been
interpreted to be an essential elenent of these clains. 1d. In
Nat henson, we stated that the plain |anguage of the PSLRA nakes
clear that our previous rule, which required that a plaintiff plead
facts that nerely “support an inference of fraud,” had been
suppl anted by the PSLRA's “strong i nference” requirenent. 267 F.3d
at 407. We therefore held that “in order to survive a notion to
dismss, aplaintiff alleging a section 10(b)/Rule 10b-5 cl ai mnust
now plead specific facts giving rise to a ‘strong inference’ of
scienter.” ld.

W cautiously clarified, however, that “[i]t seens clear to us
that the PSLRA has not generally altered the substantive scienter
requi renment for clains brought under section 10(b) and Rul e 10b-5."
Id. at 408 (enphasis added). W therefore joined those courts of
appeal s concluding that “severe recklessness” still constitutes
scienter for purposes of clains brought under section 10(b) and
Rule 10b-5, as was the law in this circuit before the PSLRA
anendnent s. Therefore, post-PSLRA, plaintiffs can denonstrate
scienter by a showi ng of “severe reckl essness” — defined as:

[L]limted to those highly unreasonable om ssions or
m srepresentations that i nvol ve not nerely sinple or even
i nexcusabl e negl i gence, but an extrene departure fromthe
standards of ordinary care, and that present a danger of
m sl eadi ng buyers or sellers which is either known to the
defendant or is so obvious that the defendant nust have
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been aware of it.

ld. (quoting Broad v. Rockwell, 642 F.2d 929, 961 (5th G r. 1981)

(en banc)). Thus our task here is to review the conplaint with a
view to determ ning whether the allegations of fraud contained in
the conplaint are sufficiently connected to Ebbers and Sullivan
such that a strong inference of scienter on their part 1is
appropri at e.
(1) Grcunstantial Evidence

In this review, we are aided by several basic principles.
First, “there does not appear to be any question that under the
PSLRA circunstantial evidence can support a strong inference of
scienter.” Nathenson, 267 F.3d at 410. Thus, factual settings

like that confronted by the Second Circuit in Novak v. Kasaks, 216

F.3d 300 (2d Gr. 2000), do not constitute an evidentiary floor
under the PSLRA There, the plaintiff investors pleaded facts
denonstrating that certain nmanagenent officials of the defendant
retail store, Ann Taylor, acted intentionally and deliberately to
inflate the conpany’s reported financial results artificially by
know ngly sanctioning fraudul ent inventory nanagenent practices.
Id. at 304. Specifically, the conplaint particul arized, through
direct evidence, the individual defendants’ involvenment in a “box
and hold” cover-up schene whereby out-of-date inventory that
constituted as nmuch as 34% of the total inventory was stored in

several warehouses during the class period deliberately to avoid
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mar kdowns. 1d.

While this court has agreed that the direct evidence of intent
particularized in the Novak conplaint «certainly neets the
procedural prerequisites of the PSLRA, Abrans, 292 F. 3d at 432- 33,
we have never required a plaintiff to present direct evidence of
scienter in order to withstand dism ssal of his securities clains.
Al l egations of ~circunstantial evidence justifying a strong

i nference of scienter will suffice. See, e.q., Nathenson, 267 F

3d at 424-25 (holding that “the necessary strong inference of
scienter” was pl eaded as to the president, chief executive officer,
and director defendant, in part, because of his heavy invol venent

in the day-to-day operations of a small conpany); see al so Rot hnman

v. Gegor, 220 F.3d 81, 92 (2d Cr. 2000) (concluding that “the
magni tude of the wite-off renders | ess credible the proposition
that during the [] Cass Period, [the defendant] believed it |ikely
that it could recover those royalty advances through future
sal es”).
(2) Modtive and Opportunity

Second, as to the status of whether allegations of notive and
opportunity can create the necessary strong i nference of scienter,
a question which has notably divided the courts of appeals which
have addressed it, we have <concluded that “[a]ppropriate
all egations of notive and opportunity may neani ngfully enhance the
strength of the inference of scienter,” but that allegations of

notive and opportunity, without nore, will not fulfill the pleading
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requi renents of the PSLRA. Nat henson, 267 F.3d at 412.
(3) Totality of the G rcunstances

Finally, we consider all the facts and circunstances all eged
to determ ne whether they, in toto, raise a requisite strong
inference of scienter. Abrans, 292 F.3d at 430; Nathenson, 267
F.3d at 410. This rule is evident from our discussion in
Nat henson. There, plaintiff sharehol ders brought a class action
| awsuit agai nst a Texas-based bi opharmaceuti cal conpany, its CEQ
and two outside directors alleging that these defendants nade a
series of msrepresentations about two of its potential products
awai ting approval by the Food and Drug Adm nistration in order to
inflate the conpany’s share price artificially. 267 F.3d at 405.
The district court dismssed the plaintiffs’ conplaint. 1d. at
406. As to the majority of the plaintiffs’ clains, we agreed with
the district court that dism ssal was appropriate. Id. at 426
However, we found error inthe district court’s dism ssal regarding
the allegation that the defendant conpany and the defendant CEO
represented that its newy acquired patent (known as the Zorgniotti
patent) covered the conpany’ s use of Vasomax, a potential drug
product goi ng through the FDA approval process, when the totality
of the circunstances, as all eged, provided a strong inference that
t hese defendants knew otherwise but wanted to inflate their
conpany’s share price. |In so doing, we stated:

[ T] here are a nunber of special circunstances here which,
taken together, suffice to support a [strong i nference of
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scienter]. To begin with, [the conpany] was essentially
a one product conpany, and that product was Vasonax.
Thus . . . ‘the Conpany’'s future prospects [were]
substantially dependent on’ Vasomax . . . Further, the
patent protection for Vasomax was obviously inportant. .

[The defendant CEQ] is quoted as describing the
approval of the Zorgniotti patent as a ‘crucial event[].’
Additionally, the Conpany had acquired the Zorgniott
patent application in April 1994, so there was anple
opportunity to becone famliar with it prior to June
1996. In this connection, we also note that the Conpany
is not large. As reflected by its 10K's filed April 1
1996 and March 31, 1997, the Conpany had only thirty-two
full tinme enployees in January 1996 and only thirty-five
in January 1997. Finally, the Conpany’ s June 24, 1996
and Novenber 6, 1996 press rel eases, which describe the
Zorgniotti patent, both quote [the CEQ, and an article
inthe issue of Fortune distributed in md-February 1998,
states: “[i]n a recent interview, [the CEQ concedes,
‘“You can say today no patent specifically covers
Vasonex;’ he cl ains the conpany’s issued patent ‘broadly
covers’ the drug.” Taking all the above factors together
we conclude that they suffice, if perhaps barely so, to
support the necessary “strong inference” of scienter on
the part of [the CEQ and [the conpany] with respect to
the statenents that the Zorgniotti patent covers [the
conpany’s] use of Vasonax.

Id. at 425 (internal footnotes omtted). Thus, as taught by
Nat henson (and reaffirnmed i n Abrans), we nust consi der any evi dence
of scienter pleaded by the plaintiffs cunul atively.

C. The Plaintiffs’ Conplaint — Public Statenents by Ebbers
and Sullivan

The conplaint alleges that material statenents and om ssions
were made by Ebbers and Sullivan allegedly in connection with the
following financial statenents and public statenents: (1)

Worl dComis fourth quarter 1999 and year-end results issued on
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February 10, 2000, the press release reporting these results, and
the conference <call for the investing comunity, including
anal ysts, held by Wrl dComon this sane date; (2) Wrl dComi s Annual
Report, sent to shareholders in March 2000, the letter from Ebbers
included in this report, and Wrl dComi s Annual Report on Form 10-K
for fiscal year 1999, filed on March 30, 2000; (3) WorldConis press
rel ease reporting financial results for the first quarter of fiscal
year 2000, the quarter ended March 31, 2000, which was issued on
April 27, 2000, and the conference call for the 1investing
communi ty, including analysts, held by Worl dComon this sane date;
(4) WorldComis quarterly report on Form10-Q for the period ended
March 31, 2000, filed on May 15, 2000; (5) Wbrl dComi s Prospectus,
alleged to have been filed on May 22, 2000; (6) WrldCom s press
rel ease announcing results for the second quarter of fiscal year
2000, the period ended June 30, 2000, issued on July 27, 2000, and
the conference <call for the investing comunity, including
anal ysts, held on this sane date; and (7) WrldComis quarterly
report on Form 10-Q for the period ended June 30, 2000.
Regarding these nunerous financial statenents and public
statenents to the investing community, including analysts, the
conpl ai nt mai ntains that Ebbers and Sullivan knew or were severely
reckless in disregarding that a material anmount of accounts was
uncol I ecti bl e when strong growh in revenue and profitability was
reported by themin these statenents. During the February 10, 2000
conference call, for exanple, Ebbers is alleged to have enphasi zed
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Worl dComis success in 1999 by stating that “[f]or five quarters
we’'ve delivered the synergies ahead of schedule,” that *“EBITDA
mar gi ns i nproved by 52%to 35.5%of revenues and added $2.6 billion
of net inconme in 1999,” and that “[c]ash earnings grew to $5.1
billion or $1.73 per share, and we acconplished that exceptional
growh in profitability while adding nearly $4.7 billion of
incremental revenue.” During this sane conference call, Sullivan
is likew se alleged to have stated that:

[We earned a solid 42 cents from operations in the
fourth quarter . . . [We produced solid double-digit
revenue growth in the fourth quarter . . . Based upon
where we exited 1999 we feel every bit of confidence for
2000 analysts’ expectations, top to bottom This was
anot her solid quarter for MI WrldCom The Conpany

posted another quarter of increased profitability
resulting fromeffective nerger synergy execution as wel |
as strong double-digit revenue gains . . . Fourth quarter

net inconme nearly tripled conpared to fourth quarter of
1998, while operating incone nore than doubled. EBITDA
mar gi ns expressed as a percentage of revenues junped over
11 percentage points during the period to over 37%.

W significantly increased our profitability and the
qual ity of our earnings.

The falsity of these allegedly material statenents and om ssions is
not at issue on appeal. We nevertheless briefly set forth the
conplaint’s allegations that these statenents were fal se.

D. Al l egations that these Statenents Wre Fal se

Assurances acconpani ed Wirl dCom financial statenents to the
effect that such statenents were prepared in accordance wth
general |l y accepted accounting principles (“GAAP”) and that, in the

opi ni on of managenent, the financial statenents fairly represented
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Wor 1 dComis financial position and results. GAAP (FASB Stat enent
No. 5, par. 3) state that an estinmated | oss froma | oss conti ngency
“shall be accrued by a charge to incone” if (i) information
avail able prior to issuance of the financial statenents indicated
that it is probable that an asset had been inpaired or a liability
had been incurred at the date of the financial statenments and (ii)
the anpbunt of the loss can be reasonably estimted.:? The
plaintiffs allege that when each of the cited statenents touting
the growmh in revenues and i ncone of Wrl dComwas nmade, Worl dCom s
revenue growth was experiencing a negative downturn and financi al
results were being falsely inflated by failing to establish proper
and tinely reserves for accounts receivable that were clearly
uncol l ectible and “estimable.”

Regulation S X (17 CF.R 8§ 210.4-01(a)(1)), cited in the
plaintiffs’ conplaint, states that financial statenents that are
not prepared in conformty with GAAP are presuned to be m sl eadi ng
and i naccurate. The plaintiffs point to this in support of their

contention that the above listed statenents were false and

3 Included in the conplaint is a citation to APB Opi ni on
No. 28, Interim Financial Reporting, which states that this GAAP
requi renment al so applies to interimfinancial statenents:

The anpbunts of certain costs and expenses are frequently
subj ected to year-end adj ust nents even t hough t hey can be
reasonably approximated at interimdates. To the extent
possi bl e such adjustnents should be estimted and the
estimated costs and expenses assigned to interimperiods
so that the interimperiods bear a reasonabl e portion of
the anticipated annual anount. Exanples of such itens
include . . . allowance for uncollectible accounts.
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m sl eading at the tine they were nade. In further support, the
conplaint itemzes eleven large accounts receivable and four
smal | er accounts receivable that, as allegedly detailed in nonthly
Worl dCom reports, had been uncollectible for years when the
earliest of these statenents were nade.

As did the district court, we assune as true the conplaint’s
allegations of false statenents or omssions stenmng from the
failure to wite off uncollectible accounts receivable.

E. Scienter Allegations

Under the PSLRA, it is not enough to particularize false
statenents or fraudul ent om ssions nade by a corporate defendant.
Plaintiffs nust also particularize intent allegations raising a
“strong inference of scienter.” The critical issueinthis caseis
whether the allegations of fraud contained in the plaintiffs’
conplaint are sufficiently connected to Ebbers and Sullivan such
that this strong inference of scienter on their part 1is
appropri at e. In the conplaint, the plaintiffs state that as of
February 10, 2000, Ebbers and Sul livan were aware of the existence
of “no less than $685 mllion of grossly delinquent, disputed and
uncol I ecti bl e receivabl es” but “knowingly permtted the Conpany’s
bal ance sheets to reflect [these] grossly delinquent, disputed, and
uncol l ectible receivables . . . and knowingly permtted the
Conpany’ s i ncone statenents to fail to reflect a charge to earnings
toreflect the wite-off of these receivables.” |In support of this

al | egati on, the plaintiffs point to several pi eces of
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circunstantial evidence that they claim together, sufficiently
nmeet the “strong inference of scienter” requirenent. However, as
discussed in detail below, the plaintiffs’ notive allegations,
W thout nore than is found in this conplaint, are insufficient to
satisfy the “strong inference of scienter” requirenent.
(1) Modtive and Opportunity

First, the plaintiffs cite to what they characterize as
“monunental” notive and opportunity evidence stemming from the
Sprint nmerger, and, as to Ebbers individually, Ebbers’ conpensation
package. As alleged by the plaintiffs, the defendants initially
sought to avoid taking a charge for uncollectible accounts
receivable until the Sprint nerger was approved by Sprint and
Wor | dCom shar ehol ders; then, once Sprint and Wrl dCom shar ehol ders
approved the nerger, the defendants thereafter continued to issue
artificially inflated results to ensure the deal was conpl eted on
terms nost favorable to WrldCom* However, in Septenber 2000,
after the Sprint nerger was rejected by federal regulators (on July
13, 2000) and after all eged substitute nerger plans with I nternedi a

wer e bl ocked by unexpected | egal hurdles,® the defendants all egedly

4 As alleged in the plaintiffs’ conplaint, the *“Sprint
deal involved a stock swap based on an average closing price for
Wor | dCom stock. Accordingly, the higher WirldConmis stock price,
the less dilution would be generated fromthe nerger -
elimnating a material, negative inpact on the Conpany’s earnings
per share.”

5 Intermedia is an Internet-services conpany. On
Septenber 5, 2000, Worl dCom announced its intent to nmerge with
Intermedia. As with the Sprint nerger, WrldComis alleged to
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“could no longer hide” the wuncollectible accounts receivable
probl em through a nerger. Therefore, allegedly as a result of
t hese circunst ances, in Septenber 2000, assistant controller Steven
Rubio for the first tine pushed WrldConis |egal group in Tulsa to
wite off the huge backlog of uncollectibles, stating “get [the]
stuff off the books.” Ten weeks after this directive, WrldCom
announced the wite-off of $405 mllion (after tax) of
uncol | ecti bl e recei vabl es.

The plaintiffs cite further notive evidence related
specifically to Ebbers. As alleged, Ebbers’ conpensation |argely
depended on Wirl dConis reported financial results and stock price
appreci ation. More inportantly for purposes of denonstrating a
strong inference of scienter, the plaintiffs allege that if
Worl dComis stock price dropped “significantly,” Ebbers stood to
lose mllions in conpensation and, if Ebbers’ conpensation
underwent a “materially adverse” change, certain personal |oans —
whi ch were secured by Ebbers’ shares of WrldCom stock — would
i mredi ately becone due. For exanple, in the conplaint, the
plaintiffs cite to Ebbers’ personal obligations to Bank of Anerica,
including a $36 mllion loan and a $25 mllion |oan, which would
becone due and payabl e upon an event of default, which included,
anong other things, any materially adverse change in Ebbers’

conpensati on package from Wrl dCom

have intended to conplete the deal using its own stock as
currency.
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The defendants strive vigorously to characterize the Sprint
merger as a “routine corporate event.” However, |ike the
dependence of the future prospects of the conpany in Nathenson on
the success of the potential drug Vasomax, the allegations here
sufficiently denonstrate the inportance of the Sprint nmerger to
Worl dCom Wil e Worl dCom characteristically engaged in nunerous
mergers and reverse-nergers, there was little “routine” about the
Sprint nerger. Ebbers hinself pronoted the Sprint nmerger as a
“crucial event” for the future of Wrl dCom

The notive evidence related to Ebbers individually is |ikew se
not “without nerit.” Since Ebbers’ |oans from outside |enders,
such as the Bank of Anerica |loans, were collateralized by his
Worl dCom stock, if the value of the stock declined such that his
conpensation package (including bonuses dependent on the
appreciation of WrldCom stock) underwent a materially adverse
change, Ebbers would have to sell his Wirl dComstock i medi ately to
repay these obligations. As alleged, this forced sale situation
woul d have a substantial negative inpact on the val ue of Ebbers’s
Wor | dCom st ock and thus served as a strong and uni que i ncentive for
Ebbers to “inflate” WrldConis stock price artificially.

Wiile, at least as to Ebbers individually, we find these
al l egations of notive and opportunity sufficiently particularized,
as we stated in Abranms, our court requires nore than all egati ons of
nmotive and opportunity to withstand di sm ssal. To this end, we
discuss the plaintiffs’ allegations of other circunstantia
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evi dence of scienter bel ow
(2) Oher Grcunstantial Evidence of Scienter

In addition to allegations of notive and opportunity, the
plaintiffs also point to allegations of circunstantial evidence
clained to support a “strong inference of scienter.” These
allegations relate to: (1) the timng of the wite-off, which
i ndi sputably occurred after the failed Sprint nmerger and the fail ed
substitute Internedia nerger; (2) the magnitude of the wite-off,
whi ch was, pre-tax, 62% of the total reserves bal ance and 28% of
the net incone for the third quarter of fiscal 2000; (3) Ebbers’
close involvenent in the day-to-day operation and managenent of
Worl dCom and (4) Ebbers’ and Sullivan’s positions in Wrl dCom
including their alleged decision-making roles in witing off
uncol | ecti bl e accounts.

Upon review, we agree with the district court’s assessnent of
the allegations of circunstantial evidence here. The allegations
fall short of neeting the “strong inference of scienter”
requi renent as to Ebbers and Sul livan.

As to the timng of the wite-off, the plaintiffs’ conplaint
fails to connect Ebbers or Sullivan to the statenent by Rubio in
Sept enber 2000 (approximately three nonths after the Sprint nerger
failed) to “get [the] stuff off the books.” Thus, the plaintiffs’
argunent that the timng of Rubio’s instruction is circunstanti al
evidence that Ebbers and Sullivan were notivated by the Sprint

merger to avoid making necessary wite-offs is not supported by
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their allegations. Moreover, as to the magnitude of the wite-
off, the plaintiffs sinply ignore evidence that Wrl dComfrequently
took large wite-offs, and that, indeed, a $768 mllion wite-off
had been taken in 1999. Bare conclusory allegations that Ebbers
and Sullivan nmust have known about the accounts receivabl e probl em
sinply because a large wite-off was nade, at |east in the case of
a conpany of this magnitude, will not suffice under the PSLRA

Simlarly, the plaintiffs’ general allegation that Ebbers was a
“hands-on” CEO and therefore nust have been aware of the accounts
recei vabl e situation sinply |lacks the requisite specificity.

The plaintiffs primarily focus on the last category of
circunstantial evidence clained to denonstrate scienter on the part
of Ebbers and Sullivan — that Ebbers’ and Sullivan’s decision-
meking roles in the wite-off process denonstrate, at the very
| east, that with severe reckl essness they di sregarded the accounts
recei vabl e problem However, regarding this allegation, the
conplaint describes a confusing procedure for witing off
del i nquent accounts and conpletely fails to connect Ebbers or
Sullivan to the wite-off procedure in a manner that denonstrates
involvenent in the initiation of wite-offs. W see these
shortcomngs in the conplaint as critical regarding the ability of
the conplaint to survive di sm ssal

As alleged, the legal departnent in Tulsa (consisting of six
enpl oyees) frequently prepared a list of delinquent accounts. A
copy of this list was sent each nonth to certain financial
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officers, including: Steven Rubio, the assistant controller based
in Atlanta, Georgia; David Myers, the conpany controller based in
Cinton, Mssissippi; and John Krummel, president of whol esale
services, based in Tulsa, Gkl ahona. These lists allegedly
contai ned the duration of an account’s delinquency, the size of the
account, and the circunstances surroundi ng the del i nquency (such as
whet her the conpany was in litigation or bankruptcy or had
undergone a nerger). In an effort to show an awareness on t he part
of Ebbers and Sullivan regarding the existence of delinquent
accounts, the conplaint alleges that David Myers, who was on the
distribution list for this nonthly report, reported directly to
Ebbers and Sullivan. Oher than this single allegation, however,
the conpl ai nt does not connect Ebbers or Sullivan to the reports.
For exanple, the plaintiffs do not allege that Myers ever presented
or discussed these reports with Ebbers or Sullivan. W agree with
the district court that the PSLRA standards, as interpreted by this
court, do not entitle the plaintiffs to nmake a conclusory
assunption that sinply because a nonthly report was generated and
distributed to an individual who reported to Ebbers and Sullivan,
Ebbers or Sullivan had know edge of certain delinquent account
i nformati on which nmay appear in nonthly reports.

The conpl aint’s presentati on of Wrl dConi s confusi ng syst em of
witing off delinquent accounts further convinces us that the
al l egati ons here do not support a “strong i nference of scienter” on
the part of Ebbers or Sullivan. As set forth in the plaintiffs’
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conpl ai nt, managenent approval was an express requirenment for the
conpletion of any wite-off — Bob Vetera was designated to approve
wite-offs uptotw mllion dollars, David Myers was designated to
approve nost other wite-offs in excess of two mllion dollars, and
Ebbers was designated to approve wite-offs in excess of fifteen or
twenty mllion dollars. However, as further alleged, nanagenent
could only approve a wite-off after the | egal departnent conpl eted
the separate process of docunenting why a wite-off was necessary
and then requesting wite-off approval from the officer
specifically designated to approve the wite-off. Thus, in
contrast to the plaintiffs’ argunments on appeal, their conplaint
clearly describes a structure where wite offs are initiated by the
| egal departnent, not managenent, nuch |ess Ebbers and Sullivan
i ndi vi dual ly.

Moreover, the conplaint itself characterizes the wite-off
process as “cunbersone” and states that it was often ignored in the
| egal departnent, not because of sone overarching directive by the
def endants, but because of the unw el dy process. For exanple, the
conpl aint states that:

In order to conplete a wite-off, an enpl oyee had to go
intothe billing platform fill out specific fornms, wite
a nenorandumt o managenent expl aining why the wite-off
was necessary, and seek express nanagenent approval.
Al though nonthly reports were prepared informng
managenent of accounts in litigation and bankruptcy,
actual wite-offs were not done in a tinely fashion
because the process was cunbersone. According to the
Supervising Paralegal, the legal group would generally
“put the accounts back on the shelf sonewhere and say
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when we have sone tinme we'll do them”

Wth a conplaint specifically describing a process that was
difficult to follow (and admttedly nuch easier to ignore) and a
system that allegedly called for wite-offs to be initiated from
the | egal departnent rather than upper managenent, nuch | ess Ebbers
or Sullivan, we cannot agree that this conplaint specifically
al l eges facts denonstrating a “strong inference of scienter” as to
Ebbers and Sullivan. For exanple, the conplaint fails to allege
that Ebbers ever actually received a wite-off request, delayed
responding to a wite-off request, or rejected a request to wite-
of f a delinquent account.

Additionally, after discussing the centralized | egal group in
Tul sa as controlling the information on all delinquent accounts and
initiating any wite-off of a delinquent account, the conplaint
confusingly switches gears to refer to four receivable centers
(located in Dallas, San Antonio, Denver, and Atlanta) that are
apparently charged wth managing the collection of account
recei vabl es for key busi ness accounts. However, the conpl ai nt does
not differentiate between the accounts handl ed by these centers and
those handled by the legal group in Tul sa, nor does it inform us
whet her the accounts handled by these receivable centers are
included in the nonthly reports generated by the | egal departnent.
In sum the conplaint’s description of the process for handling

del i nquent accounts depicts a msmanaged accounts receivable
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situation handled by many far-flung departnents that frequently,
W t hout direction fromupper nmanagenent, sinply ignored initiating
the wite-off of delinquent accounts receivable. These all egations
are insufficient to neet the PSLRA's strict requirenents for
pl eadi ng scienter on the part of Ebbers and Sullivan.

The plaintiffs claimthat Ebbers and Sul | ivan nmade statenents
to the public regarding the financial growth of Wrl dCom when they
knew or recklessly disregarded that mllions of dollars’ worth of
uncol | ecti bl e accounts recei vabl e were bei ng kept on the books. In
order to particularize their conplaint to denonstrate a strong
i nference of scienter as to this kind of claim the plaintiffs nust
tie Ebbers and Sullivan to the allegedly delinquent and
uncol | ecti bl e accounts. The conplaint fails to include allegations
of this nature.

Qur decision in Abrans guides this determ nation. There, the
pl aintiff sharehol ders brought suit agai nst a Houston-based oil and
gas servi ces conpany, the conpany’s chief operating officer andits
chief financial officer, contending that the defendants inflated
the stock price of the conpany artificially by failing to wite-off
mllions-of-dollars’ worth of uncollectible accounts receivable,
make necessary inventory wite-downs, and account for certain
enpl oyee conpensati on. Abrans, 292 F.3d at 427, 429. The
plaintiffs’ allegations were based on circunstantial evidence of
scienter, including: (1) that the individual defendants (the CEO
and CFO) received daily, weekly, and nonthly financial reports that
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apprised themof the conpany’s true financial status; (2) that the
defendants violated GAAP and the conpany’s own accounting and
operating procedures; (3) that the defendants were notivated by a
need to raise additional capital, a desire to protect their
i ncentive conpensation, and i nsider stock sales; and (4) the timng
of the resignation of key accounting officials. Id. at 431-32

The district court granted the defendants’ notion to di sm ss and we
af firnmed. Id. at 435. In so doing, we found the plaintiffs’
pleading insufficient to denonstrate a strong inference of
scienter:

[ T]he[] allegations fail to reach the required standard.
Plaintiffs point to no allegations that the defendants
knew about the internal control problens, only that they
shoul d have known based on their corporate positions

within the conpany . . . The plaintiffs’ allegations
regarding non-specific internal reports are also
i nadequat e. An unsupported general claim about the

exi stence of confidential corporate reports that reveal
information contrary to reported accounts is insufficient
to survive a notion to dismss. Such allegations nust
have corroborating details regarding the contents of
all egedly contrary reports, their authors and recipi ents.
Also the nere publication of inaccurate accounting
figures or failure to foll ow GAAP, wi t hout nore, does not
establish scienter. The party must know that it is
publishing nmaterially false information, or nust be
severely reckless in publishing such information. The
plaintiffs point to no specific internal or external
report available at the tine of the all eged m sstatenents
t hat woul d contradict them

ld. at 432 (internal footnotes omtted).
As in Abrans, because the conplaint here presents what could

best be described as allegations of msmanagenent of Wbrl dCom s
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accounts receivabl e situation, perhaps even gross m snmanagenent, by
several individuals in charge of handling the accounts rather than
severe reckl essness by Ebbers and Sullivan individually, we uphold
the dism ssal of the conplaint by the district court.
| V.
ANALYSI S OF THE PLAI NTI FFS' REQUEST TO AMEND

At the end of their responsive briefing to the defendants’
motion to dismss, the plaintiffs requested | eave of the district
court to anmend their conplaint. In full, this general request
st at es:

Should this Court find that the Conplaint is insufficient
in any way, however, plaintiffs respectfully request
| eave to anend.

The Fifth Crcuit recogni zes that | eave to anend shall be
freely given when justice so requires. Mor eover,
“al though the decision whether to grant |eave rests
Wi thin the sound discretion of the district court,” the
federal rules strongly favor granting |eave to anend.
I ndeed virtually all of the cases relied on by defendants
allowed plaintiffs to anend followng a 12(b)(6)
di sm ssal .

(internal citations and footnote omtted). Finding that the
request was “not well taken” and that the plaintiffs “have had
anpl e opportunity to plead their case,” the district court denied
the plaintiffs’ request. W uphold this denial.

In discussing a district court’s discretionto deny alitigant

| eave to anend under Federal Rule of Cvil Procedure 15(a), we have

concluded that this “discretionis |limted because Rul e 15 evi nces
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a bias in favor of granting |leave to anend.” S. Constructors

Goup, Inc. v. Dynalectric Co., 2 F.3d 606, 611 (5th Cr. 1993);

Little v. Liquid Air Corp., 952 F.2d 841, 846 (5th Gr. 1992).

However, we have al so stated that | eave to anend under Rule 15 is

by no neans automatic. S. Constructors, 2 F.3d at 612. |[|ndeed, we

have upheld the denial of leave to anend when the noving party
engaged in undue delay, Little, 952 F.2d at 846, or attenpted to
present theories of recovery seriatimto the district court. S

Constructors, 2 F.3d at 612. Additionally, the Suprenme Court has

sanctioned bad faith or dilatory notive on the part of the novant,
repeated failure to cure deficiencies by anendnents previously
al l owed, undue prejudice to the opposing party by virtue of
al l owance of the anendnent, or futility of the anendnent as
pl ausi bl e reasons for a district court to deny a party’s request

for | eave to anend. Foman v. Davis, 371 U S 178, 182 (1962); see

also 6 CHARLES ALAN WRI GHT, FEDERAL PRACTICE & PROCEDURE, 8§ 1489 (2d ed.
1990) (stating that “if a conplaint as anended coul d not w thstand
a nmotion to dismss, then the anmendnment should be denied as
futile”).

Here, as pointed out by the district court, in addition to
bei ng poorly drafted and repetitive, the 110-page conplaint is rich
in legal deficiencies. Yet, alnost as an afterthought, the
plaintiffs tacked on a general curative anendnent request to the
end of their response in opposition to the defendants’ notion to
dismss. The plaintiffs were certainly aware of the defendants’
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obj ections to their conplaint as witten (because the objections
appeared in the defendants’ principal notion). Despite this
awar eness, the plaintiffs did not denonstrate to the court how t hey
woul d repl ead scienter nore specifically if given the opportunity,
did not proffer a proposed second anended conplaint to the district
court, and did not suggest in their responsive pleading any
additional facts not initially pled that could, if necessary, cure
t he pl eadi ng defects rai sed by the defendants. W cannot, in these
circunstances, hold that the district court abused its discretion.?®

See McKinney v. Irving Indep. Sch. Dist., 309 F.3d 308, 315 (5th

Cr. 2002) (finding no abuse of discretion in the district court’s
denial of leave to anend where the plaintiffs failed to file an
anended conplaint as a matter of right or submt a proposed anended
conplaint in a request for |leave of the court and the plaintiffs
failed to alert the court as to the substance of any proposed
anendnent) .

V.

ANALYSI S OF THE PLAI NTI FFS' RULE 60(b) (2) REQUEST

6 We also note that the law firmrepresenting the
plaintiffs has apparently been previously warned by at | east one
circuit court against this kind of “wait and see” approach to
requesting leave to anend. See, e.qg., Mirse v. MWorter, 290
F.3d 795, 800 (6th Gr. 2002) (“As to the district court’s
characterization of plaintiffs’ maneuvering, we share the
district court’s frustration with the plaintiffs’ apparent ‘cat
and nouse’ class action ganesmanship. And [] we agree that a
district court’s responsibilities do not include instructing
ostensi bly sophisticated securities class action counsel how to
pl ead an actionable conplaint . . . .”).
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After the district court’s order of dismssal and while this
appeal was pending, the plaintiffs filed a Federal Rule of G vi
Procedure Rule 60(b)(2) notion for relief from the judgnent in
favor of Ebbers and Sullivan based on newy discovered evidence.
Because the district court interpreted the PSLRA (and our case | aw
analyzing this statute) to bar automatically the consideration of
new y discovered evidence of securities fraud found after the
filing of the plaintiffs’ initial conplaint, the district court
denied the plaintiffs’ notion wi thout specifically considering the
evi dence before it in accordance with the standard applicable to a
Rul e 60(b)(2) nmotion. As discussed below, we find no support in
our case law for such a blanket rule; however, because the
plaintiffs have not net their burden under Rule 60(b)(2), we
ultimitely agree with the district court that denial of the
plaintiffs’ notion is proper.

A Substance of the Plaintiffs’ Mtion

In their notion, the plaintiffs asked the district court “to

reopen this matter and allow Plaintiffs to file a Second Anended

Conpl aint” due to “crucial, newy discovered evidence that, if
presented in this matter, would likely change the result of
dismssing this case wth prejudice.” Al t hough the conplaint

contai ned al | egati ons of m sstatenents and om ssions resulting from
a wde variety of financial irregularities, the Rule 60(b)(2)
nmoti on focuses, as does this appeal, on the claimof fraud rel ated

to the wuncollectible accounts. Regarding the specific “newy
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di scovered” evidence, the plaintiffs cited to and attached as
exhi bits hundreds of pages of evidence, including: (1) WrldCom s
report on Form8-K, filed with the SEC on June 25, 2002, in which
Worl dCom states that it plans to restate its financial statenents
for 2001 and the first quarter of 2002, and Worl dConmis report on
Form 8-K, filed with the SEC on August 8, 2002, in which WrldCom
reveals that its financial statenents for fiscal year 2000 and,

possibly, 1999 would require restatenent and included over $3
billion in additional accounting errors; (2) the transcript from
the Septenber 26, 2002, guilty plea of David Myers, WrldCom s
former Controller, in the Southern D strict of New York;

(3) nunerous internal nmenoranda and e-mails fromWrl dCom in which
certain enployees identify Sullivan as the deci si on-maker regardi ng
certain inproper line cost accruals and prepaid capacity entries
and in which (in the copy of the mnutes from WrldCom s audit

comm ttee neeting on March 6, 2002) Sullivan is cited as indicating
t hat Ebbers sought to cut WorldComis internal audit budget by 50%
during the period when an internal audit investigating WrldCom s
accounting fraud was wunderway; (4) various court pleadings,

i ncluding the governnent’s indictnent of Sullivan and the SEC s
conpl ai nt agai nst Worl dCom both filed in the Southern District of

New York; (5) various congressional docunents, including the
conplete transcript froma hearing of the House of Representatives’

Fi nancial Services Commttee in which both Sullivan and Ebbers
i nvoke their Fifth Amendnent right agai nst self-incrimnation; and
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(6) three news releases discussing accounting irregularities and
internal fraud plaguing Wrl dCom

In their post-judgnent briefing, the plaintiffs naintained
that this material supports their contentions that the defendants
intentionally made fal se statenents during the class period. The
plaintiffs generally stated that WrldComis report on Form 8-K
filed with the SEC on August 8, 2002, is “crucial” in that it
reveals that WorldConis 1999 and 2000 fi nancial statenents woul d
require restatenent and included over $3 billion in additiona
accounting errors. However, other than this general statenent, the
only portion of the attached evidence specifically referenced by
the plaintiffs in their post-judgnent briefing is a portion of the
transcript fromthe guilty plea of David Myers who, as all eged,
reported directly to Ebbers and Sul livan as upper nmanagenent. The
cited portion of the transcript provides:

From at | east COctober 2000 through June 2002, internal
financial reports at Wrl dComconsi stently refl ected t hat
Wor|l dCom s expenses as a percentage of revenue were too
high to neet analysts’ expectations and nmanagenent’s
gui dance to professional securities analysts and the
i nvesting public. As a result, | was instructed on a
quarterly basis by senior nmanagenent to ensure that
entries were nmade to falsify WrldCom s books to reduce
Worl dComis reported actual <costs and therefore to
increase WrldConmis reported earnings. Along wth
others, who worked under ny supervision and at the
direction of Wrl dCom seni or managenent, such accounti ng
adj ustnments were made for which | knew that there was no
justification or docunentation and which I knew were not
in accordance wth Generally Accepted Accounting
Pri nci pl es.

35



B. The District Court’s Ruling

The district court denied the plaintiffs’ notion. The court
recogni zed that “[s]ince the Opinion and Order of this Court of
March 29, 2002, the near coll apse and bankruptcy of Wrl dCom and
its firing of Ebbers and Sullivan have been national news and
Wor | dCom has made public adm ssions of financial irregularities .

[and] [t]hus it would appear that as of the tinme of filing
their Anmended Class Action Conplaint . . . serious financial
m sst at enent and perhaps securities fraud had occurred.” However,
W t hout addressing the Rule 60(b) standard, the district court
concl uded that, as a matter of [aw, the new evidence could not form
a basis for the relief sought by the plaintiffs. In so finding, it
explicitly relied on our Nathenson opinion to state, as the
district court described it, that “[t]he strong inference of
scienter nust arise from facts stated with particularity in the
conpl aint and those facts nust now present a strong inference of

scienter.” (enphasis in district court’s opinion). The district

court went on to further explicate its ruling:

The Conpl ai nt was dism ssed partly because of a failure
to plead scienter. The discovery of this new evidence
does not change the fact that scienter was not pled with
particularity in the Conplaint. The Plaintiffs are not
entitled to anend their conplaint in order to replead
with particularity an elenent such as scienter that
should have been properly pled in the beginning.
Plaintiffs conplain that they were unable to discover
this informati on because they were prohibited fromtaki ng
formal discovery by the PSLRA This is precisely the
pur pose of the pleading requirenent of the PSLRA, for the
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plaintiff to lay out the who, what, when, and where in
t he pl eadi ngs before access to the discovery process is
granted, to prevent abusive, frivolous strike suits.

(enmphasi s added). Below, we discuss tension we perceive between
| anguage in this order and our case |aw.

C. Rul e 60(b) Standards and the PSLRA

The only issues on appeal of a Rule 60(b) notion are “the
propriety of the denial of relief . . . and whether the court

abused its discretion in denying relief.” Providence Life &

Accidental Ins. Co. v. Goel, 274 F.3d 984, 999 (5th Gr. 2001);

Halicki v. La. Casino Cruises, Inc., 151 F.3d 465, 471 (5th Gr.

1998) (stating that abuse of discretion standard applies to our
review of the denial of a Rule 60(b) notion).

The basis of the district court’s order is that, Rule 60(b)
standards aside, our prior case law reads into the PSLRA a
requi renent that plaintiffs pursuing a securities action nust
al ways plead facts with the requisite particularity and specificity
in the “beginning.” We have never endorsed this proposition so
broadly cast.

Rul e 60(b) provides, in relevant part, that: “On notion and
upon such terns as are just, the court may relieve a party .
for the following reasons . . . (2) newy discovered evidence which
by due diligence could not have been discovered in tine to nove for
a new trial under Rule 59(b).” FED. R Qv. P. 60(b)(2). To

succeed on a notion for relief from judgnent based on newy

37



di scovered evidence, our |aw provides that a novant nust
denonstrate: (1) that it exercised due diligence in obtaining the
information; and (2) that the evidence is material and controlling
and clearly would have produced a different result if present

before the original judgnent. See Providence Life & Accidenta

Ins. Co., 274 F.3d at 999. As the defendants note, we have al so
“descri bed as self evident the requirenents that newy di scovered
evi dence be both adm ssible and credible.” 1d. at 984 (internal
guotation omtted).

Here, the district court interpreted our PSLRA case | aw to bar
a plaintiff fromutilizing evidence discovered after his or her
initial conplaint was filed. It thus did not cite to, discuss or
analyze the plaintiffs’ new evidence under the applicable Rule
60(b) standard. However, our Nathenson opinion did not address a
Rul e 60(b)(2) notion and therefore was not intended to augnent the
PSLRA with the imtation that a plaintiff be precluded from ever
utilizing new evidence discovered after the filing of his or her
initial conplaint.

The “now’ in the portion of the Nathenson opinion cited by the
district court in support of its conclusion that new evidence
cannot, as a matter of law, ever be the basis of a Rule 60 notion
in the context of a PSLRA case was not intended to be interpreted
inthis manner. Rather, in discussing the inpact of the PSLRA on
pre- PSLRA case | aw anal yzi ng notive and opportunity in the context

of scienter, we quoted the First Crcuit’s G eebel v. FTP Software,
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Inc., 194 F.3d 185 (1st Cr. 1999), opinion in stating that

“what ever characteristic pattern of facts all eged, those facts nust

now present a strong inference of scienter.” 1d. at 196 (enphasis
in original). The “now’ (which, in contrast to the district

court’s order, was not enphasized in the original opinion) was
sinply nmeant to contrast the intent requirenent pre-PSLRA wth the
“strong inference of scienter” requirenment post-PSLRA Qur
reference to the word “now’ as quoted in Geebel should not be
taken out of context to preclude, in every instance, a plaintiff
fromutilizing new evidence di scovered after the filing of his or
her initial securities fraud conpl aint.

Utimtely, we need not decide whether or to what extent new
evi dence, discovered after the dismssal of a conplaint based on
the plaintiff’s failure to satisfy the requirenents of the PSLRA
can forma basis for the granting of a Rule 60(b)(2) notion.” W

need only decide that in such a situation, at a mninum the

! We are unaware of any circuit endorsing a blanket rule

di sallowi ng the consideration of newy discovered evidence in the
context of a PSLRA case. To the contrary, two circuits have

aut hori zed the granting of a Rule 60(b)(2) notion based on newy
di scovered evidence in these circunstances. See Werner V.
Werner Inc., 267 F.3d 288, 296-97 (3d Cr. 2001) (rermanding a
case governed by the PSLRA with instructions to allow the
plaintiffs to anmend their conplaint based on newy discovered
corporate board m nutes because the court “wll not add to the
strict discovery restrictions in the [PSLRA]” by augnenting the
“hi gh burdens the PSLRA placed on plaintiffs [already]”); Al pern
v. Utilicorp United, Inc., 84 F.3d 1525, 1533-34 (8th Gr. 1996)
(reversing the district court’s denial of a Rule 60(b)(2) notion
based on a newly discovered internal corporate nmenorandum
detailing illegal conduct).
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primary Rule 60(b) inquiry — whether the evidence clearly would
have produced a different result if present before the origina
judgnment — would have to be anal yzed through the prism of PSLRA
particularity standards (which are, of course, nore stringent than
general notice pleading standards). Abrans, 292 F.3d at 432.

Here, the | ack of evidence of particularized pleading in this
case persuades us to uphold the district court’s denial of the
plaintiffs’ Rule 60(b) notion.

Even if we assune for the sake of this appeal that the newy
di scovered evidence submtted by the plaintiffs is adm ssible and
credible, two issues the defendants vehenently dispute, the
plaintiffs’” Rule 60(b) notionis insufficient as a matter of lawto

merit the “extraordinary” renedy they seek. Pease v. Pakhoed, 980

F.2d 995, 998 (5th Gr. 1993) (“Courts are disinclined to disturb

j udgnents under the aegis of Rule 60(b).”); Longden v. Sundernan,

979 F.2d 1095, 1102 (5th CGr. 1992) (stating that relief under
60(b) is “extraordinary . . . and the requirenents of the rul e nust
be strictly net”). As they did in crafting their conplaint, the
plaintiffs here sinply inundated the district court with an
aval anche of material in the hopes that the court would, on its
own, connect the dots between any bad act found in the material and
allegations related to the single clai magai nst Ebbers and Sul livan
inthis case. This is not the court’s burden. Rather, if a Rule
60(b) (2) notion were to succeed, it would be the plaintiffs’ heavy
burden to denonstrate to the district court how this newy
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di scovered evidence is “material and controlling and clearly would
have produced a different result if presented before the original

judgnent.” N H Ins. Co. v. Martech USA, Inc., 993 F.2d 1195

1201 (5th Cir. 1993) (quotation omtted and enphasi s added). Here,
the plaintiffs’ four-page notion for relief fromjudgnent (appended
to hundreds of pages of evidence) sinply does not cut it. It is
not enough to state, in a conclusory fashion, that “[t]his newy
di scovered evidence is highly probative of defendants’ fraudul ent
intent during the Cass Period and should change the outcone of

this case.” Provi dence Life & Accidental Ins. Co., 274 F.3d at

999. This tells the district court nothing regardi ng whether the
evidence submtted is relevant, material and controlling regarding
the narrow sliver of fraudul ent conduct alleged in the plaintiffs’
conplaint to have occurred and does not denonstrate how the
plaintiffs would have pl eaded their conplaint differently had this
evi dence been available to themprior to the judgnent being entered
agai nst them

The PSLRA sets forth a pleading standard, not an evidentiary
standard, and charges the plaintiffs with the duty of connecting
their proffered evidence to particul arized all egations of scienter
intheir pleading. Here, the lion’s share of the evi dence appended
to the plaintiffs Rule 60(b) notion relates to the inproper
capitalization of certain line item costs (that, as operating
expenses, should have been deducted from Wrl dConis revenues and
should not have been subject to depreciation) and inproper
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accounting treatnent of certain reserve accounts. Nei t her the
reserve for uncollectible accounts nor wuncollectible accounts
generally are nentioned, a fatal problem when the only renaining
claimin this case focuses on both.

As wth the plaintiffs’ request for |eave to anend, the
plaintiffs did not submt a proposed second anended conplaint with
their Rule 60(b) nmotion, nor have they denonstrated in their
original notion or their reply nenorandum how they would have
pl eaded this case differently had this evidence been available to
t hem This conplete lack of effort regarding the Rule 60(b)
standard conpels us to uphold the denial of the plaintiffs’ Rule
60(b) notion.

VI .
CONCLUSI ON

In No. 02-60322, we AFFIRMthe judgnent of the district court
only insofar as it dismssed with prejudice the plaintiffs’
conpl ai nt agai nst Ebbers and Sullivan; we retain jurisdiction of
t he pendi ng appeal as to WrldCom 1In No. 03-60248, we AFFIRMt he
district court’s post-judgnent order denying the plaintiffs’ Rule
60(b) notion for relief from judgnent in favor of Ebbers and

Sullivan. Al pending notions are DEN ED as noot.
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